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JUDGE CALDWELL ON JURY TRIALS. 

is to be preferred to a right decision," Judges, as judges of the facts, have all the 
faults but not all the virtues of juries. "When you impeach the impartiality and 
integrity of the jury you impeach the impartiality and integrity of the whole body 
of the people, from whom they are drawn, and of which they are a representative 
part. Our idea of the prejudices of men is gained by our own prejudices. The 
difference between a prejudiced man and an enlightened one is the difference 
between the man who opposes our views and the man who agrees with our views. 
It is the old aphorism on orthodoxy and heterodoxy over again. It is always 
implied in this charge against the jury that there is a tribunal that is free from 
bias, passion or prejudice, and that that tribunal is found in the judge. . . . 

"It is said that jury trials protract litigation, but the errors that lead to 
new trials and appeals and writs of error and the reversals of judgments and 
protraction of litigation are the errors of the judges. Look into the reports and 
you will find that in the trial of commonplace cases the trial court is charged 
with the commission of from five to fifty errors of law, and frequently con- 
victed on some of the charges. And the errors of judges are not limited to the 
courts of original jurisdiction. The appellate courts themselves are constantly 
falling into error. If one is curious to know the extent of these errors, let him 
consult Bigelow's Overruled Cases, where he will find that the appellate courts, 
as far back as 1873, had overruled nearly 10,000 of their own decisions. How 
many they have overruled since that time is not known. These are their con- 
fessed errors only; there still remain, we know not how many, errors not yet 
confessed, for judges, like all great sinners, never confess their errors until 
in extremis — and not then with that openness, fullness and frankness supposed 
to be essential to insure spiritual salvation to a sinner. In a volume of the 
reports of the Supreme Court of Nebraska is an official list of in cases pre- 
viously decided by that court which have been overruled by the same court. 

"Judges make hundreds of mistakes in deciding the law where the jury makes 
one in deciding the facts; and when juries do err, it is commonly owing to the 
mistake of the judge in instructing them erroneously or inconsistently on the 
law. A jury after receiving a two-sided charge from the judge were unable to 
agree and when they were discharged the judge asked them how they stood, to 
which their foreman replied : 'Just like your honor's charge, six to six.' When 
the judges learn to decide the law with as much accuracy and fidelity as juries 
do the facts, it will be time enough for them to indulge in censorious criticism 
of the jury for their supposed mistakes. Such action is not only a gross invasion 
of the rights of the jury, but it is an invasion of the constitutional rights of the 
suitor, who is entitled to have a jury in the box who will not be influenced in 
any degree in the honest and independent exercise of their own opinion by fear 
of censure or the hope of applause from the judge. The free, independent mind 
has one opinion, and the trammeled, dependent mind another opinion ; and the 
free, independent mind is what every suitor is entitled to have in the jury 
box. ..." J. W. G. 

Follies in Our Criminal Procedure.— Under the above caption, Charles 
B. Brewer of the Maryland bar calls attention, in McClure's for April, to some 
of the absurdities in our American methods of criminal procedure which are 
largely responsible for the failure to punish crime in this country. He cites the 
following examples from actual cases, either recently decided or recently relied 
on as precedents for "diverting the ends of justice": 
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CHARLES BREWER ON FOLLIES IN CRIMINAL PROCEDURE. 

Because the indictment charged that the crime had been committed on a 
"public road," and the evidence showed that, though constantly used as such, 
the road had never been dedicated to the state. (58 S. E. Reporter, p. 265.) 

Because the stolen shoes were not a "pair,'" as charged in the indictment. 
(The thief, in his haste, had picked up two "rights.") (3d Harring, Del., 

P 559 ) 

Because one member of a firm of three names from whom goods had been 
stolen was dead, and the indictment had named all three. (110 S. W. Reporter, 
p. 009.) 

Because the indictment had charged the burglar with intent to commit a 
"theft" instead of intent to commit a "felony." (jo8 S. W. Reporter, p. 371.) 

Because the indictment charged that the thief had entered the house of 
one Wyatt with intent to steal from him, and the defense was able to prove 
that Lamb also occupied the house and it was Lamb's property the thief was 
looking for. ( 101 S. W. Reporter, p. 800.) 

Because the accused had been indicted for attempting to murder Kamegay 
instead of Kornegay, the real name. (103 S. W. Reporter, p. 890.) 

Because the murdereci man's name was Patrick Fitzpatrick and not Patrick 
Fitz Patrick, as charged. (3d Cal. Reporter, p. 367.) 

Because the indictment named a specific, though a correct, date, instead 
of saying "on or about" a certain date. (Pa. Lower Court, Montgomery Co., 

I908.) 

Because the lower court had failed to advise the jury that the thief had 
stolen the goods "feloniously" or with "criminal intent." (89 Mon. Reporter, 
p. 829.) 

Because the indictment had not stated that a "black-jack" (designed espe- 
cially for cracking skulls) was a "dangerous or deadly" weapon. (Co . S. E. 
Reporter, p. 782.) 

Because the indictment for murder charged that the deed had been com- 
mitted "unlawfully and with malice," etc., instead of "with malice aforethought." 
(3. Southern Reporter, p. 337.) 

Because the prosecuting attorney, typewriter or some state employe, in 
complying with all the other antiquated requirements in a string of words as 
long as your arm, had omitted "was given" in referring to the mortal wound. 
(68 S. W. Reporter, p. 568.) 

Because the indictment of a murderer containing a staggering array of 
required verbosity did not conclude that the murder was committed "against 
the peace and dignity of the state." (45 Southern Reporter, p. 913. Alabama 
Case, 1908.) 

Because another indictment equally verbose, and this time containing the 
clause "against the peace and dignity of state," had omitted the word "the" 
before "state" and was thus "fatally defective." (109 S. W. Reporter, p. 706. 
Missouri Case, 1908.) 

As an example of the way in which the requirement in regard to the choice 
of words in the indictment and the constitutional requirement that no one 
shall be twice placed in jeopardy for the same offense may be abused, he cites 
the following case from South Carolina : 

Two pianolas had been stolen. The indictment read "two pianos." Wit- 
nesses were brought in who testified that pianolas had been stolen, and not 
pianos, as charged. The indictment fell down and the accused was discharged. 
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ROBERT B. LAMB ON TREATMENT OF CRIMINAL INSANE. 

A vigilant district attorney was on hand, however, and promptly had the 
accused rearrested, charged with stealing two pianolas. The "shrewd" counsel 
defending the accused had a new set of witnesses this time — experts. The 
experts were able to convince the court that, after all, pianolas and pianos 
were the same thing. The court ruled that, having been tried once for stealing 
pianos, the accused could not twice be tried for the same offense. The fact 
that two musical instruments had been stolen seems to have been overlooked. 

This lime the unconvicted one went free. 

Speaking of the conduct of the trial after the jury had been selected, Mr. 
Brewer remarks that 'in most serious cases the counsel begin a scries of absurd 
wrangles about the choice of words in the indictment, about what constitutes 
admissible evidence, whether it shall be heard when offered, later on, or at 
all. It has often been remarked that during this stage of the proceedings the 
judge, and not the prisoner, is on trial — that a trap is being set for him, an 
examination in which, if he passes perfectly on a thousand and one questions, but 
slips up on only one, often immaterial to the guilt or innocence of the accused, 
the counsel for the accused has 'scored' and a new trial is assured." 

Mr. Brewer then goes on to criticize the jury system and especially the 
unanimity requirement as being responsible for the escape of many criminals. 
He attributes a large part of the inefficiency of the courts to the "antiquated 
tools and machinery with which we compel them to work, in that numerous 
legislative bodies have patched, repaired and added to them from time to time, 
instead of replacing or revoking them." These, with the "tricks of shrewd 
counsel and other means at the criminal's command," place his interests first 
and the safety of the general public, for whom the laws are framed, in the 
background. The protection thrown around the criminal by our present system. 
he concludes, has made it well-nigh impossible to convict the guilty. J. W. G. 

Commitment and Discharce of the Criminal Insane. — In an address 
before the New York State Bar Association last year, Dr. Robert B. Lamb, medi- 
cal superintendent of the Matteawan State Hospital, discussed some needed 
reforms connected with the commitment and discharge of the criminal insane. 
Dr. Lamb divides the so-called criminal lunatics into two classes : First, those 
who become insane after conviction and while serving sentence; and, second, 
those charged with crime and whose insanity is established at some time pre- 
vious to conviction, but who are not put on trial because of existing lunacy. 
Of the latter class, only five were committed by the courts of New York to the 
state insane asylum in 1888; in 1908 the number was forty-three— an increase 
out of all proportion to the growth of population or the increase of lunacy. 
His conclusion is that many persons are now being committed to asylums as 
lunatics, rather than to prisons and penitentiaries, as criminals. What is more 
we are, Dr. Lamb believes, only at the beginning of this practice and if the 
existing procedure is not changed, the asylums are going to become the refuge 
for a large number of criminals who ought to be sent to the penitentiaries. 

Speaking of the existing procedure of commitment, Dr. Lamb observes that 
"under the present law any reputable practitioner of medicine may be a qualified 
examiner in lunacy if he has had three years of practice in medicine. He may 
never have seen a single case of lunacy during these three years. Obscure 
forms of mental disease are as unfathomable to him as to his wife and children. 
The field of lunacy is now largely specialized. To recognize disordered mental 
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